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QUESTION PRESENTED 


The question presented herein is whether in the District of 
Columbia, where a local law provides in effect that any person provid- 


ing a contractor with labor and materials in the construction of any 


public building which said contractor has agreed to construct for the 
District, a person found to have provided labor and materials in such 
construction shall be paid by said contractor for said labor and mate- 
rials, or is said contractor relieved from making such payment because 
either there was no direct contractual relationship between the con- 
tractor and the supplier, or that said labor and materials were provided 


to a subcontractor rather than directly to the contractor. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,500 


BOKA ELECTRICAL CONSTRUCTION COMPANY, INC., 
Appellant, 
Vv. 
W. M. CHAPPELL, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a declaratory judgment entered in Civil 
Action No. 2655-56 in the United States District Court for the District 
of Columbia on the 5th day of March, 1958, which is a final judgment. 
(J. A. 9, 10) 


This appeal was noted April 4, 1958, and this Court has juris- 
diction by virtue of Title 28, United States Code, Section 1291. 
(J. A. 10) 
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STATEMENT OF THE CASE 


Appellee herein, plaintiff below entered into a prime contract to 
build the Hart Junior High School for the District of Columbia Govern- 
ment. (J. A. 2) As an incident thereof appellee entered into a sub- 
contract with one William A. Ruth whereby Ruth was to provide and 
install all electrical apparatus and fixtures required in the erection of 
the school building. (J. A. 11, 12) 


During the course of performing his electrical subcontract Ruth 
got into serious financial difficulties and approached appellee with a 
request to be permitted to assign and transfer his subcontract to appel- 
lant for completion. Appellee refused to permit Ruth to so assign his 
contract and insisted upon his performance thereof to completion. 
(J. A. 11, 12, 19, 20) Ruth accordingly did complete his contract and 
all payments at any time made by appellee thereupon were made either 
to Ruth, to one of his material suppliers, or jointly to Ruth and such 
suppliers. (J. A. 17, 18, 23, 24, 27) No payment jointly or otherwise 
was ever made by appellee to appellant. (J.A. 17) 


Starting in the summer of 1955, appellant provided labor and 
materials which were incorporated into completion of the school build- 
ing, and when payment therefor was not received from Ruth, made 
demand for such payment from appellee in reliance upon Title 1, Sec- 
tion 804 of the District of Columbia Code. (J. A. 25, 2, 5, 6, 7, 8) 


To forestall action by appellant upon its claim, appellee filed 
Civil Action No. 2655-56, seeking a declaratory judgment to the effect 
that it was not liable to appellant. (J. A. 3) 


Upon trial of the action the Court rendered its oral findings to 
the effect that appellee and Ruth had a contract whereby Ruth was to do 
the electrical work on the project for which appellee was prime con- 
tractor and that Ruth performed and completed his entire sub-contract 
which was at no time assigned to appellant; further that no contractual 
relationship at any timé existed betweefl appellant and appellee. (J. A. 
33, 34) 7 
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The Court further found that during the latter part of Ruth's per- 
formance, pursuant to some sort of association between Ruth and appel- 
lant, appellant supplied labor and materials to Ruth, as subcontractor. 
(J. A. 34) 


The Court concluded however that since such labor and materials 
so provided Ruth were so provided without any contractual relationship 
between appellee and appellant, that appellee was not obliged to pay ap- 
pellant for such labor and materials even though they were admittedly 
used in the performance of Ruth's electrical subcontract. (J. A. 34) 


The judgment herein appealed from adopted the Court's aforesaid 
oral opinion as Findings of Fact and Conclusions of Law, entered Judg- 
ment for the plaintiff (appellee) and declared appellee to be free and 
clear of liability to appellant for any claim arising out of construction 
of the Hart Junior High School. (J. A. 9, 10) | 


To said judgment the appeal herein 2S been sire! perfected. 
(J. A. 10) 


STATUTE INVOLVED 
Title 1, Section 804, District of Columbia Code. 


“Any person or persons entering into a formal contract with the 
District of Columbia for the construction of any public building, * * * 
shall be required before commencing such work, to execute the usual 
penal bond in an amount not less than the contract price, * * * with the 
additional obligation that such contractor or contractors shall promptly 
make payments to all persons supplying him or them with labor or 
material in the prosecution of the work provided for in such contract; * * * 


"If no suit should be brought by the District of Columbia within six 
months from the completion and final settlement of said contract, then 
the person or persons supplying the contractor with labor and materials 
shall be, and are hereby authorized to tRSS Suit * * * against said con- 
tractor and his sureties.""” 
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STATEMENT OF POINTS 


1. It is immaterial to any determination of appellant's rights 


whether or not appellant had any contractual relationship with appellee. 
The test to be applied is simply whether or not appellant did in fact 
provide materials and labor used in constructing the Hart Junior High 
School for which it was not paid. 


2. If appellant did so, and in this case, the Court found that it did, 
it is likewise immaterial that such labor and materials were provided 
for a subcontractor of appellee rather than directly to appellee. 


3. The Court below obviously misconstrued the protection 
intended by and provided for suppliers of labor and materials to a sub- 
contractor of the contractor to whom Title 1, Section 804, of the District 
of Columbia Code applies, and further failed to apply the liberal inter- 
pretation to such statute as is required by law. 


4. The Court below made findings of fact amply supported by the 
evidence, but thereafter made wrongful conclusions of law and entered 


an erroneous judgment. 


SUMMARY OF ARGUMENT 


Contracts with the District of Columbia Government for municipal 
improvements are governed by Title 1, Section 804, of the District of 
Columbia Code. The provisions of this Title and Section are almost 
identical with the provisions of the Miller Act and its predecessors for 
erection of improvements for the United States as set forth in the 
Federal Statutes. 


The purport and intent of each is to provide for persons furnish- 
ing materials, supplies and labor used in the construction of such 
improvements, protection similar to mechanics' liens in private con- 
struction, at least to the extent of securing payment to those so provid- 
ing materials, supplies and labor actually used in such construction. 
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Accordingly,within the District of Columbia and upon a contract 
wherein a school building is being built for the District of Columbia, 
one supplying labor and materials to a subcontractor is entitled to a 
declaratory judgment declaring that he is entitled to payment by the 
prime contractor for labor and materials provided a subcontractor and 
actually used in the construction of the improvements. 


When it is found factually that such labor and materials were so 
provided, it is not a condition to payment therefor that any contractual 
relationship exist between the Supplier and the prime contractor, nor 
is it in any way material that if obliged so to pay, the prime contractor 
may be obliged to expend more than he agreed to pay his subcontractor. 


| In the interpretation of the obligations created by statute for con- 
struction of public works, the interpretation placed upon the Federal 
Statutes should by analogy be placed upon those of the District of Co- 
lumbia, and thereafter followed where such statutes are in substance, 
purpose and intent identical. 


ARGUMENT 


Upon conclusion of the trial of this action, the Court announced 
that its findings were that appellant had during the latter stages of Sub- 
contractor Ruth's performance of his electrical subcontract with appel- 
lee, provided labor and materials to the project, but that since there 
was no contractual relationship between appellee and appellant there 
was no obligation for payment to appellant by appellee for the labor and 
material so provided. (J. A. 34) It is appellant's position that the con- 
clusion thus drawn by the Court was clearly erroneous. 


By finding that appellant had provided labor and materials to 
Ruth, the Court clearly placed appellant within the protection afforded 
by Title 1, Section 804, of the District of Columbia Code, and it thereby 
became entitled to be paid by appellee for such labor and materials 


regardless of whether or not appellee, itself, had. any contractual 
relationship with appellant and also regardless of . whether or not by 
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being so required to pay such supplier, its expenditures might exceed 
its contract price with Ruth. 


The crux of the Code Provision is that a contractor shall promptly 
make payment to all persons supplying him with labor and materials in 
the prosecution of the work provided for in his contract, and that if such 
supplier be not paid’ he shall then have a right of action against the 
contractor and the contractor's surety. 


This provision is identical in purpose and in substance with the 
provisions of "An Act for the Protection of Persons Furnishing Mate- 
rials and Labor for the Construction of Public Works,"' Comp. Stat. 
1916, Sec. 6923, and the United States Supreme Court has on many 
occasions expressed the liberality in which such statute should be 
construed and the extent to which it applies. From such decisions it is 
clear that appellant herein would have been entitled to protection under 
the Federal Statute and by direct analogy should be likewise protected 
under the local one. 


In Dlinois Surety Co. v. John Davis Co., 244 U. S. 376, the Court 
at page 380, in the interpretation of the Federal Statute stated: 


"The purpose of the act was to provide security 
for the payment of all persons who provide labor 
or material on'public work. This was done by 
giving a claim under the bond in lieu of the lien 
upon land and buildings customary where property 
is owned by private persons. Decisions of this 
court have made it clear that the statute and bonds 
given under it must be construed liberally, in 
order to effectuate the purpose of Congress as 
declared in the act. In every case which has come 
before this court, where labor and materials were 
actually furnished for and used in part performance 
of the work contemplated in the bond, recovery was 
allowed, if the suit was brought within the period 
prescribed by the act. Technical rules otherwise 
protecting sureties from liability have never been 
applied in proceedings under this statute. As the 
basis of recovery is supplying labor and material 
for the work,-he who has supplied them to a sub- 
contractor may claim under the bond; even if the 
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subcontractor has been fully paid. * * *" 
(Emphasis added) 


"It is urged that the bond referring to Schott 
provides protection only to those 'supplying him 
or them labor and materials.' But the claims in 
question were in a very practical sense furnished 
him--as well as the Engineering Company. He 
remained liable on the contract; and * * * 'The 
argument that the surety's risk ought not to be 
increased by holding it liable for the default of 
strangers to the original contract is of no greater 
force in the case of an assignee than it is in that 
of the subcontractor. The Surety Company could 
protect itself by insisting that the contractor 
require a bond from all subcontractors and 
assignees.'" 


To like effect is the Supreme Court's determination in the United 
States, Use of Hill v. American Surety Company, 200 U.S. 197. This 
was an action in which a prime contractor under contract to the United 
States, subcontracted part thereof to a subcontractor who in turn 
secured the services of appellant in partial performance of said sub- 
contract. Appellants, after performing said services were unpaid to 
the extent of $141. 80. They brought action against the prime contrac- 
tor's surety for labor performed in the completion of the basic project 
and the Supreme Court allowed recovery. | 


The Court, at page 201, and thereafter, stated: 


“The statute under consideration is entitled 
‘An Act for the Protection of Persons Furnish- 
ing Materials and Labor for the Construction of 
Public Works.' It provides, in substance, that 
persons entering into formal contracts with the 
United States for the construction or repair of 
public buildings and works shall be required, 
before performing such work, to execute the 
usual penal bond with good and sufficient surety , 
with the additional obligation 'that such con- 
tractor or contractors shall promptly make pay- 
ments to all persons supplying him or them labor 


: Schott was prime contractor and the Engineering Company was a sub- 


contractor. 
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and materials in the prosecution of the work 
provided for in such contract.' The statute 
further provides for the furnishing of a copy 
of the contract and bond to persons furnish- 
ing an affidavit that labor and materials for 
the prosecution of such work have been sup- 
plied by him or them and giving a right of 
action in the name of the United States for 
the benefit and use of said person or persons 
against the contractor and his sureties." 


bd * * 


"This statute was before this court in 
United States Fidelity & G. Co. v. Golden 
Pressed & Fire Brick Co., 191 U. S. 416, 
48 L. ed. 242, :24 Sup. Ct. Rep. 142, and while 
the question whether surety companies which 
are such for compensation are entitled to the 
same strict construction of their rights and 
obligations as is accorded to private sureties, 
who become such without reward or profit, 
was left open, it was nevertheless said: 'The 
rules of strictissimi juris is a stringent one, 
and is liable at all times to work a practical 
injustice. It is one which ought not to be ex- 
tended to contracts not within the reason of the 
rule, particularly when the bond is underwritten 
by a corporation which has undertaken for a 
profit to insure the obligee against a failure of 
performance on the part of the principal obligor. 
Such a contract should be interpreted liberally 
in favor of the subcontractor, with a view of 


furthering the beneficent object of the statute.'” 
* * * x 


"The courts of this country have generaily 
given to statutes intending to secure to those 
furnishing labor and supplies for the construc- 
tion of buildings a liberal interpretation, with a 
view of effecting their purpose to require pay- 
ment to those who have contributed by their 
labor or material to the erection of buildings 
to be owned and enjoyed by those who profit by 
the contribution of such labor or materials." * * 


"As against the United States, no lien can be 
provided upon its public buildings or grounds, 
and it was the purpose of this act to substitute 
the obligation of a bond for the security which 
might otherwise be obtained by attaching a lien 
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to the property of an individual. The: purpose 

of the law is, as its title declares: 'For the 
protection of persons furnishing materials and 
labor for the construction of public works’. If 
literally construed, the obligation of the bond 
might be limited to secure only persons supply- 
ing labor or materials directly to the contractor, 
for which he would be personally liable. But we 
must not overlook, in construing this obligation, 
the manifest purpose of the statute to require 
that material and labor actually contributed to 
the construction of the public building shall be 
paid for, and to provide a Security to that end. 


"Statutes are not to be so literally construed 
as to defeat the purpose of the legislature. 'A 
thing which is within the intention of the makers 
of the statute is as much within the statute as if 
it were within the letter.' United States v. Free- 
man, 3 How. 556, 11 L. ed. 724. ‘The spirit as 
well as the letter of a statute must be respected, 
and where the whole context of the law demon- 
strates a particular intent in the legislature to 
effect a certain object, some degree of implica- 
tion may be called in to aid that intent.' Chief 
Justice Marshall, in Durousseau v. United States, 
6 Cranch, 308, 3 L. ed. 232... ~ 


“Looking to the terms of this statute in its 
original form, and as amended in 1905, we find 
the same congressional purpose to require pay- 
ment for material and labor which have been fur- 
nished for the construction of public works. The 
affidavit to be filed with the head of the depart- 
ment under the direction of which the work has 
been prosecuted requires the affiant to state that 
labor or materials for the prosecution of such 
work has been supplied by him, for which pay- 
ment has not been made, and such persons are 
given the right of action on the bond in the name 
of the United States. Language could hardly be 
plainer to evidence the intention of Congress to 
protect those whose labor or material has con- 
tributed to the prosecution of the work, There 
is no language in the statute nor in the bond 
which is therein authorized limiting the right of 
recovery to those who furnish material or labor 
directly to the contractor but all persons supply- 
ing the contractor. with labor or materials in the 
Prosecution of the work provided for in the 
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contract are to be protected. The source of © 

the labor or material is not indicated or circum- 
scribed. It is only required to be 'supplied' to 
the contractor in the prosecution of the work pro- 
vided for. How supplied is not stated, and could 
only be known as the work advanced and the labor 
and material are furnished. (Emphasis added) 


"If a construction is given to the bond so 
limiting the obligation incurred as to permit only 
those to recover who have contracted directly 
with the principal, it may happen that the mate- 
rial and labor which have contributed to the 
structure will not be paid for, owing to the de- 
fault of subcontractors, and the manifest purpose 
of the statute to require compensation to those 
who have supplied such labor or material will be 
defeated. 


"We cannot conceive that this construction 
works any hardship to the surety. The contrac- 
tor gets the benefit of such work or material. It 
is distinctly averred in this case that the original 
contractor received the benefit of the work done, 
and it was used in part performance of his con- 
tract. It is easy for the contractor to see to it 
that he and his surety are secured against loss 
by requiring those with whom he deals to give 
security by bond, or otherwise, for the payment 
of such persons as furnish work or labor to go 
into the structure. In view of the declared pur- 
pose of the statute, in the light of which this bond 
must be read, and considering that the act 
declares in terms the purpose to protect those 
who have furnished labor or material in the 
prosecution of the work, we think it would be giv- 
ing too narrow a construction to its terms to 
limit its bénefits to those who only supply such 
labor or materials directly to the contractor. 
The obligation is 'to make full payments to all 
persons supplying him with labor or materials 
in the prosecution of the work provided for in 
said contract.' This language, read in the light 
of the statute, looks to the protection of those 
who supply the labor or materials provided for 
in the contract, and not to the particular contract 
or engagement under which the labor or materials 
were supplied. If the contractor sees fit to let the 
work to a subcontractor, who employs labor and 
buys materials which are used to’carry out and 
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fulfil the engagement of the original contract 

to construct a public building, he is thereby 

supplied with the materials and labor for the 

fulfilment of his engagement as effectually as 

he would have been had he directly hired the 

labor or bought the materials." 

It is appellant's position that the language above quoted is fully 

dispositive of its position herein in that it clearly and unequivocably 
interprets the law applicable to all of the facts found by the trial Court. 


No area for dispute or distinguishing exists. 


The language of the statute is so identical as to eliminate argu- 
ment, and the factual situation so Similar, as to preclude differentiation, 
and the only conclusion which can be reached is that the Court erred. 


Following the two cases in the Supreme Court, cited above, so 
many cases have been decided by it and all of the Circuit Courts of 
Appeals to like effect that to enumerate and cite them herein would add 
nothing to appellant's position. One such which clearly referred to the 


general principle is Commercial Standard Ins. Co. v. United States for 
er ES 
Use of Crane Co., 213 F. 2d, 106. 


As appellant has hereinbefore conceded, its basic argument thus 
far has been based upon the interpretation placed by the Supreme Court 
upon the predecessor Acts to the present Miller Act as made analogous 
to the language of our local statute. However this Court in construing 
the local statute has also seen fit to do so. 


In Continental Casualty Co. v. North American Cement Corp., 67 
App. D. C. 234, 91 F. 2d, 307, this Court applied the Supreme Court's 
construction of the Federal Statute to the local one without deviation 
insofar as appellant's position herein is concerned. On other matters 
not herein concerned this Court did express a disinclination to go quite 
as far as United States, Use of Hill v. American Surety Co., supra, 
might lead, if fully accepted, however later expressions of the Supreme 
Court clearly show that full application of the Hill case, if anything has 
not yet been even exhausted, and the end is not in sight. 
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Accordingly appellant urges that its rights to protective inclusion 


for payment by appellee under our local statute, where the Court clearly 
found factually that it had provided labor and materials in performance 


of work required under the prime contract, are beyond any doubt. 


CONCLUSION 


Since the trial Court found from substantial evidence that appellant 
had furnished labor and materials to appellee's subcontractor, William 
A. Ruth, used in construction of Hart Junior High School, for which 
construction, appellee was prime contractor with the District of Co- 
lumbia, appellant is entitled as a matter of law to be paid for such 
labor and material, and accordingly the trial Court's declaratory judg- 
ment, denying any right to recovery, should be reversed and judgment 
entered directing that appellant is so entitled. 


Respectfully submitted, 


HARRY L. RYAN, JR. 


815 - 15th Street, N. W. 
Washington, D.C. 


Attorney for Appellant 


Of Counsel for Appellant, 
WHITEFORD, HART, CARMODY & WILSON 
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104 JOINT APPENDIX 


[ Filed June 25, 1956] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


W. M. CHAPPELJ, INC. 
1346 GOOD HOPE ROAD, S. E. 
WASHINGTON, D. C. 

a corporation, 


Plaintiff, 
Vv. 


BOKA ELECTRICAL CONSTRUCTION 
COMPANY, INC. 
3360 M STREET, N. W. 
WASHINGTON, D. C. 

a corporation, 


Defendant 


Civil Action No. 2655-'56 


ee ee ee ee ee ee ee ee ee ee ee ee = 


COMPLAINT FOR DECLARATORY JUDGMENT 
eee OREM IT 


W. M. CHAPPELL, INC. files this complaint under the Federal 
Declaratory Judgment Act, 28 U.S.C. Sec. 2201, SEES the Defendant, 
and avers: ! 

1. W. M. CHAPPELL, INC., Plaintiff, is a corporation with its 
principal place of business in the District of Columbia. 

2. Defendant, BOKA ELECTRICAL CONSTRUCTION COMPANY, 
INC., is a corporation with its principal place of business in the District 
of Columbia. | 

3. The matter in dispute exceeds the sum of Three Thousand 
Dollars ($3, 000). 


4. An actual controversy of a justiciable nature exists between 
Plaintiff and Defendant, involving their rights and liabilities under a 


construction contract requiring the Plaintiff to give bond for the protection 
of persons furnishing labor and materials, and dependent upon determina- 
tion of the status of Defendant as a lending agency or as a material man 
and supplier, which controversy may be determined ay a judgment of this 
status, without other suits. 
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105 5. Plaintiff entered into a contract with the District of Columbia 
to construct a school building, and was required by Act of Congress of 
July 7, 1932; (47 STAT. 608), "to give bond. . . for the protection of 
persons furnishing labor and materials . . .". The Statute requires 
penal bond to be issued ". . . in an amount not less than the contract 
price, with good and sufficient sureties, with the additional obligation 
that such contractor or contractors shall promptly make payments to all 
persons supplying him or them with labor and materials in the prosecu- 
tion of the work provided for in such contract;"’. 

6. One of the subcontractors to Plaintiff under this contract, name- 
ly William A. Ruth, during the course of construction became insolvent, 
unable to pay his debts as they came due, and suffered the attachment of 
his bank account by the United States Government for tax arrears. 

7. Said William A. Ruth informed Plaintiff orally and in writing, 
annexed hereto aS Exhibit 1; of such occurrence and set forth the sums 
of money and names of creditors owed by him on the construction project. 
One such creditor of William A. Ruth was listed as Defendant and the debt 
to Defendant was described as owed for materials and expenses paid for 
by Defendant for the benefit of William A. Ruth. 

8. OnJune 4, 1956, Plaintiff received from attorney for Defen- 
dant a letter with an itemized statement, copies of which are attached 
hereto as Plaintiff's Exhibits 2 and 3, claiming money due Defendant "for 
labor and materials provided by it pursuant to agreement with Wm. A. 
Ruth, one of your subcontractors in completion of the Hart Junior High 
School."" Said letter further set forth that the attorneys for Defendant 
claim that Plaintiff should pay the amounts owed to Defendant by William 


106 A. Ruth under its statutory and contract obligations as a general 


contractor. 

9. Plaintiff alleges that it is not obligated to Defendant under the 
statutes or contract because Defendant is not engaged in "furnishing labor 
and materials" but instead is a mere lender to the insolvent contractor; 
Plaintiff further alleges that Defendant did not furnish or install materials 
or supplies or provide labor used on the subject construction contract. 
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10. The existing controversy between Plaintiff and Defendant 
concerns determining the true status of Defendant, that is whether De- 
fendant supplied labor and materials as set forth in his demand for pay- 
ment made by the attorneys for the Defendant, or whether Defendant 
merely advanced sums of money to subcontractor William A. Ruth ac- 


cording to the correspondence from said William A. Ruth and from De- 
fendant. ) 
11. Involved in the controversy hereinbefore described is the 


question of whether Defendant can recover from Plaintiff the amount of 
Eleven Thousand Two Hundred and Twenty-one Dollars and Thirty-five 
Cents ($11, 221.35) or whether Defendant is merely an unsecured credi- 
tor of the insolvent subcontractor, William A. Ruth. 

12. Until such time as the controversy over the claim of Defen- 
dant has been determined by a judicial interpretation of the status of De- 
fendant, Plaintiff faces the possibility of injury to its credit rating and 
subjection of itself and its surety, SEABOARD SURETY COMPANY upon 
the bond posted for the construction work, together with the risk of loss 
of business, good will and bonding status with its surety company and with 

107 commercial credit rating organizations and with its financing. 

13. Additionally, Plaintiff is subject to the possibility of the claim 
asserted by Defendant increasing to an even larger sum inasmuch as the 
first information given by said William A. Ruth to Plaintiff set forth a 
claim of Two Thousand One Hundred and Sixty-four Dollars and Seventy- 
four Cents ($2, 164.74) whereas the claim previously asserted by Defen- 
dant is for Eleven Thousand Two Hundred and RCSL aS Dollars and 
Thirty-five Cents ($11, 221. 35). 

14. Neither Plaintiff nor Defendant has sought by any other legal 
action to have adjudicated its respective rights under the Statute, the 
contract or the surety bond. 

Wherefore, Plaintiff demands: ! 

A. That the court enter a declaratory judg- 
ment construing the status of Defendant to be that 

_ of a lender to ‘the insolvent electrical contractor 
and a general creditor unsecured by the Plaintiff's 
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B. That the Defendant be restrained from 
instituting any action against Plaintiff or its surety, 
or both, under the contract for the recovery of the 
claim asserted by the Defendant or any part thereof. 

C. That the Plaintiff be adjudged free and clear 
of liability to Defendant in the premises. 

D. That the Plaintiff recovers its costs. 


W. M. CHAPPELL, INC. 
By /s/ William M. Chappell, 
President 


/s/ Gordon Allison Phillips 
Attorney for Plaintiff 


* * * 


[Jurat, dated June 25, 1956] 


109 [ Filed June 25, 1956] PLAINTIFF'S EXHIBIT 


WM. A. RUTH 
Electrical Construction 
3360 M Street, N.W. 
Washington 7, D. C. 


February 9, 1956 
W. M. Chappell, Inc. 
1346 Good Hope Road, S. E. 
Washington 20, D. C. 
Re: Hart Junior High School 


Mississippi Avenue, S. E. 
Our Job #634 


Gentlemen: 

As explained to you, I am in difficulties with the U.S. Government 
in connection with the Internal Revenue Department. 

My bank account has been attached for payment on my indebtedness. 
Checks to some of my suppliers have been returned and my credit in the 


Supply houses has been canceled. In order to complete your job it will 
be necessary for you-to pay these bills so I can obtain material. It will 
also be necessary for you to provide me with payroll cash for the short 
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time of completion. The amount set up for completion is approximate 
and will have to be adjusted. | 
It is with reluctance I bring this matter of completion of your job 
to your attention but it is the most economical procedure. 


I list herewith outstanding invoices, statement accounts and other 
data which applies to this job. : 
I am crediting your account with the tabulation on these sheets until 


final completion permits submission of any future material requirements 
and additional payrolls. 
Very truly yours, 


WAR: mf /s/ Wm. A. Ruth 


Encl: Orig. 
2cc. 


110 Plaintiff's Exhibit 1 (Cont'd. ) Sheet #6 
Boka Electrical Const. Co., Inc. 

3360 M Street, N. W. 

Washington 7, D. C. 


Material paid by Boka 


Noland Company $ 818.55 
Noland Company 318. 33 
Noland Company 34. 80 
Noland Company 03. 69 
Lyons 62. 58 
Lyons (Credit) 6.00 
Graybar 199.05 
G. E. Company 639.90 


(Material - Not reimbursed) $2, 120. 90 


Expenses paid by Boka 

Total on Job $ 43.84 
Reimbursements by Ruth on Boka payrolls more 

than offset this expense. 

NET DUE 





111 [ Filed June 25, 1956] Plaintiff's Exhibit 1 (Cont'd. ) 
| Sheet # 7 


Payrolls paid by Boka $14, 774. 50 


Reimbursed in various amounts, various 
times 6, 953. 28 
(Paid payrolls) 
(Reimb. checks) 
$ 7,821. 22 


Owe Boka 


Material $ 2,120.90 
Labor 7,821. 22 
5% on Material 106.05 
15% on labor (Ins., Taxes) 1,173.18 


$11, 221.35 


112 [ Filed June 25, 1956]. PLAINTIFF'S EXHIBIT 2 


COPY 


LAW OFFICES 
WHITEFORD, HART, CARMODY & WILSON 
815 FIFTEENTH STREET, NORTHWEST 
WASHINGTON 5, D. C. 
June 2, 1956 


W. M. Chappell,Inc., 
1346 Good Hope Road, S. E. 
Washington, D. C. 


Gentlemen: 

This office has received from Boka Electrical Construction Compa- 
ny, Inc., a statement of an unpaid claim due it for labor and materials 
provided by it pursuant to agreement with Wm. A. Ruth, one of your 
subcontractors in completion of the Hart Junior High School. 

According to the statement forwarded us Boka's claim at this time 
amounts to $11, 221.35, and we understand that you have been previously 
provided with a breakdown of the same. 

Since this job is subject to the provisions of the District of Columbia 
Code pertaining to contracts for District of Columbia governmental projects 
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we shall of course look to your company and its surety for payment. 
We would appreciate being advised by you as to when such pay- 
ment may be expected. 


Very truly sii 
/s/ Harry L. Ryan, Jr. 


HLRJr/c 


[ Filed June 25, 1956] PLAINTIFF'S EXHIBIT 3 
3 COPY i 


BOKA ELECTRICAL CONSTRUCTION COMPANY, INC. 
3360 M Street, N. W. Washington 7, D. C. 


May 31, 1956 
Mr. Harry Ryan 


815 15th Street, N. W. 
Washington, D. C. 


Dear Harry: 

Kindly take appropriate action to collect from W. M. Chappell, 
Inc., 1346 Good Hope Road, S. E., Washington 20, D. C. the amount of: 
ELEVEN THOUSAND TWO HUNDRED TWENTY- ONE DOLLARS & 
THIRTY-FIVE CENTS 
(11,221.35). These monies are due us from our aes of labor and 
material to Mr. Wm. A. Ruth Electrical subcontractor for use on the 
construction of the Hart Junior High School located at 9th Street and 
Mississippi Avenue, S. E., Washington, D. C. The contracting agency 
being the Government of the District of Columbia. Contract D. C. 
Project C2-E-55. 

The above information was furnished to W. M. Chappell, Inc. on 
February 9, 1956 by a letter from Wm. A. Ruth which gave the following 
breakdown: 

Material Paid by Boka. 


Noland Company . 

Noland Company ........... (nnn Alain Ay em a i pepiiciseese eens 
Noland Company | 

Noland Company 





Lyons (Credit) 
Graybar 
G. E. Company 


Expenses Paid by Boka. 


Total on Job . 
Reimbursements by Ruth o on n Boka payrolls 1 more > than off 
set this expense. 


Payrolls Paid by Boka. 
$14,774.50 


Reimbursed in various amounts - various times 6,953.28 
(Paid Payrolls) 
(Reimb: checks) 

$ 7,821.22 


Owe Boka. 


Material $ 2,120.90 
Labor 7,821.22 
5% on material ...... Dae DU ee UN Sh aes a aS a 106.05 
15% on labor (ins., faxes). 1,173.18 

$11,221.35 


Very truly yours, 


BOKA ELECTRICAL CONST. CO. ,, 
INC. 


/s/ S. F. KARPE 
President 
SF K:mf 
Enc: orig 
1 cc. 
1cc. W. M. CHAPPELL, Inc. 


[Filed Jul. 10, 1956] 

ANSWER OF DEFENDANT 

Defendant admits the allegations of paragraphs one (1) through 
three (3) of plaintiff's complaint. 

Defendant denies the allegations of paragraph four (4) of plaintiff's 
complaint and avers that it was at all times material hereto a sub- 
contractor in the category of a material man and supplier upon the 
project herein concerned... 


ae 
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Defendant admits the allegations of paragraph five (5) of plaintiff's 
complaint. 

Defendant avers that the allegations of paragraphs six (6) and 
seven (7) of plaintiff's complaint relate to matters involving others and 
that said defendant accordingly can neither admit nor deny them but 
demands strict proof thereof, if the same are material to this action. 

Defendant admits the allegations of paragraph eight (8) of plain- 
tiff's complaint. 

Defendant denies the allegations of paragraph nine (9) of plaintiff's 
complaint and avers that defendant is engaged in furnishing labor and 


materials in the electrical contracting business and not in the business 


of lending money. 
Defendant alleges that paragraphs ten (10), eleven (11), twelve (12), 
and thirteen (13) of plaintiff's complaint state conclusions only, and 
require no answer. : 
Defendant admits the allegations of paragraph fourteen (14) of 
plaintiff's complaint. 
WHITEFORD, HART, CARMODY & WILSON 


By /s/ Harry L. Ryan, Jr. 
Harry L. Ryan, Jr. 
815 Fifteenth Street, N. W. 
Washington 5, D. C. 
Attorneys for Defendant 


[ Certificate of Service] 


[ Filed Mar. 5, 1958] 


DECLARATORY JUDGMENT 
This matter having come before the Court for trial upon the 

pleadings herein, such evidence as was adduced by the parties hereto, 
and argument of counsel, and having been duly considered by the Court, 
pursuant to which the Court has heretofore made its findings of fact 
and conclusions of law a transcript of which has been heretofore filed 
herein and which constitutes the Court' etinas of fact and conclusions 
of law herein, it is therefore, by this Court this 5 day of March, 1958, 
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ADJUDGED AND DECLARED that the plaintiff herein is not 
indebted unto the defendant upon the facts found herein and the Court's 
conclusions of law thereupon, and it is further adjudged that plaintiff 
herein shall recover of the defendant, plaintiff's costs herein. 


/s/ Alexander Holtzoff 
JUDGE 


Seen: 


/s/ Harry L. Ryan, Jr. 
Of Counsel for Defendant. 


[ Filed Apr. 4, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 4th day of April, 1958, that Boka 
Electrical Construction Company, Inc., hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 5th day of March, 1958 in favor of W. M. 


Chappell, Inc., against said Boka Electrical Construction Company, Inc. 


WHITEFORD, HART, CARMODY & WILSON 


By /s/_ Harry L. Ryan, Jr. 


815 15th Street, N. W., 
Washington 5, D.C. 


Copy to: 

Gordon Allison Phillips, Esq., 
Munsey Building 
Washington, D.C. 

Attorney for Plaintiff. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
December 11, 1957 


* | * 
Thereupon 
WILLIAM M. CHAPPELL : 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PHILLIPS: 
Q. Will you tell the Court your name, address and occupation, 


please, sir? A. William M. Chappell, *** : 
~ * ! * 


Q. And what is your occupation or profession Mr. Chappell ? 


A. Iam a building contractor. 

Q. What is your position with the W. M. Chappell, Inc.? A. Iam 
President and General Manager. : 

Q. Let me draw your attention to the contract you had to build the 
Hart Junior High School. What was your firm's work in that contract ? 
What were they to do? A. They were to do the entire job. 

Q. The general contractor? A. The general contractor. 

Q. With whom did you have your electrical contract? A. William 
A. Ruth, I believe -- Bill Ruth, I call him. 

Q. Other than the firm of William A. Ruth, did your company 
have any electrical subcontracts ? A. No. | 

Q. Did they ever enter into a contract with the Boka Electrical 

Construction Company? A. No. 

Q. Who approved the contracts for your company ? A. Myself. 

Q. Did any of your other officers have authority to approve con- 
tracts? A. No. 

Q. Drawing your attention to the summer of 1955, did there come 
a time when William A. Ruth discussed an assignment of his subcontract 
with you ? 
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A. There was a time in July of 1955, or approximately that time, 
that William A. Ruth came in my office and said that he was going in 
jointly or a partnership with Boka Electric and wanted to take this job. 
And I said No. I said, I want you to finish it yourself, or give me some 
reason for it. He says, I will finish it. I said, Will you put it in writing, 
and he said, Yes, and he did. 

* x * 

Q. Did Mr. Ruth ever ask you at another time, Mr. Chappell, to 
assign his contract? A. No, sir. 

* * * 

Q. Did you pay Mr. Ruth? A. All the payments except a few that 
were made jointly to some materialmen. 

* ok * 

THE WITNESS: The payments was made to Ruth with the exception 
of a few when he found out he was in difficulty; he owed some material 
bills, then the checks were made jointly. 

BY MR. PHILLIPS: 

Q. When you say "jointly" will you explain what you mean? A. I 
mean jointly between Ruth and the supply house. 

Q. As payee? Is that the way you drew the check? A. That is 
the way the check was drawn, yes. 

Q. Did you ever pay Boka Electrical for any work? A. No, sir. 

Q. To your knowledge did they do any of the work? A. To my 
knowledge he did no work. 

Q. Are you in position to know if they did any work? A. Well, 

I certainly -- 

THE COURT: Just answer Yes or No. 

A. Yes, I am in position to know -- he did not. 

MR. PHILLIPS: Thank you; no further questions. 

CROSS EXAMINATION 
BY MR. RYAN: 

Q. Mr. Chappell, how many times were you on the job? A. I 
cannot answer that with any accuracy. I was there quite a number of 

times. 
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Q. By quite a number of times, were you there as much as once 
aday? <A. No. 
Q. Were you there as much as once a week? A. Some weeks 


more than once a week, and sometimes I wasn't there for a week. 

Q. When did this job first start, sir? A. Oh, 1954, the latter 
part of 1954. 

Q. And you were ready for electrical installation at what date? 
A. Well, some time in early 1955 we paid Ruth first payment, if I 


remember correctly now. We have records to show this -- this is just 
from memory -- it was in February, possibly, of 1955, that he drew 
his first money on the job. 

aa * * 

Q. You never called upon Mr. Ruth to provide you with any 
information as to from whom he was buying any materials used on the 
job, did you? A. All of the material used on the job had to be approved 
by the District of Columbia, and through the approval I had the name of 
the materialman and the supplier. 

Q. Was that sent to you in advance of materials and supplies 
coming to the job, or as itcame? A. In advance. 

Q. And where would that be delivered to you? Where would that 
information be made known to you? A. Through the District of Colum- 
bia of course, because they had to approve the material. You couldn't 
just go and buy any kind of lighting fixture up there. If they called for 

a certain thing you had to have it approved, and the manufacturer 
approved to show where and what they were getting. 

Q. Then the approval you are talking about, is the District of 
Columbia inspection on the job? A. No; the main office approved that 
before it went on the job and the inspector seen that it was the same as 
Was approved. 

* * * 

Q. How far along had the job gotten, so far as the electrical sub- 

contract was concerned, by August, 1955? A. Well, I would Say roughly 


50 percent. 
*x 
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THE COURT: About when was the electrical work finished, 
approximately ? 

THE WITNESS: Approximately March 1, 1956, if Iam correct in 
my dates, which I think I am. 

e 
BY MR. RYAN: 

Q. What brought about this meeting? I think you told us you had 
a meeting in your office with Mr. Ruth. A. I didn't have any meeting. 

Q. No meeting? A. Mr. Ruth just came over to my office. 

Q. What did he say to you at the office when he came in? A. Well, 

the exact words would be hard for me to remember, but the con- 
text of what he said was that he was going in business with Boka Electric 
and wanted to take this job as part of their operations. 

Q. Had you ever dealt with Boka Electrical Construction before ? 
A. No. 

Q. Were you acquainted with anyone at Boka? 

THE COURT: May I interrupt with a question? Did you have any 
particular reason for objecting to having Boka come in on the job? 

THE WITNESS: I had this: We had a contract with Ruth; I seen 
no reason for bringing somebody else in. I didn't want to complicate 


matters with the District by bringing in a sub to a sub, you might say, 


which would complicate matters with the District. 
* 


* * 


BY MR. RYAN: 
Q. Mr. Chappell, you were advised on February 9, 1956, at least, 


if not sooner, that Boka Electrical Company had provided materials 
used on this job to the extent of $2,120.90, had you not? A. Some time 
along about then, I don't know exactly. 

Q. It is accompanying Defendant's Exhibit No.1. A. All right. 

Q. And you were advised on that same date that there had been 
payrolls paid by Boka to men working on this job in the sum of 
$7,821.22, were you not? A. You have a copy of the figures there; I 
don't remember the figures. 

Q. If that is what is stated in Defendant's Exhibit No. 1 you got 
such a notice? A. Yes. . 
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Q. Did you make payments to William A. Ruth after that date ? 
A. I furnished him payroll money. 
Q. How much did you furnish? Will that be shown in the state- 
ment your counsel has? A. That will be shown. 
Q. Did you ever pay Boka anything? A. No, sir. In other words, 
I had no contract with Boka. I had no dealings with Boka. 
ac * 
VIRGIL B. JOHNSON 
was called as a witness by the Plaintiff, and being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. PHILLIPS: 


* sori ee > ee ee | * 


Q. Would you give your name, please? A. Virgil B. Johnson 
* * , * 


Q. And what is your occupation, sir? A. : am in an administrative 


capacity with W. M. Chappell, Inc. 

Q. What did you do on your job concerning W. M. Chappell, Inc. ? 
A. My job concerns the computing of payments to our subcontractors; 
the payment of payrolls; all suppliers for materials. 

Q. Were you working with W. M. Chappell during the construction 
project known as the Hart Junior High School? A. I was. 

Q. Do you know William A. Ruth? A. Yes, sir. 

Q. What relation did Mr. Ruth or his company have with your 

firm ? 

THE COURT: We know there was acontract. That is all 
admitted. 

* * * 

Q. Were you present at the meeting approximately February 9, 
1956, when Mr. Ruth came over to see about that payment the Treasury 
had seized? A. I was. 

Q. Could you tell us if you had knowledge before that date of any 
financial troubles of. Mr. Ruth? 
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THE COURT: You can answer that Yes or No. 
A. Yes, sir. 
BY MR. PHILLIPS: 

Q. When was the first time that you knew of financial troubles of 
Mr. Ruth? A. The actual date skips my memory now. 

THE COURT: Approximately. 

THE WITNESS: It was at some time during the late spring of 1955. 

BY MR. PHILLIPS: 

Q. Late spring of 1955? A. 1956 -- Iam sorry. 

Q. What was that information that you got at that time? A. Mr. 
Ruth wanted to arrange for the purchase of some material from the 
Coastal Company in Virginia, and they agreed to let him have it if we 
would state to them that we would pay them for the material, and Mr. 
Ruth agreed to that arrangement permitting us to deduct it from the 
unpaid balance of his contract. 

Q. Were you in charge of drawing up the checks for W. M. 
Chappell, Inc.? A. Yes, sir. 

Q. Was this one of your checks that was described as being drawn 
jointly? A. That check was drawn to the Coastal Company direct. 

Q. Were there checks drawn jointly? A. After Mr. Ruth advised 
us of his financial difficulties, and when it was determined that we had 
to pay some of his suppliers. 

Q. You stated first that that was 1955, and later 1956. The date 


is very important. Can you find the Coastal Corporation check among 


the records you keep? A. I can. 
* * * 

Q. Mr. Johnson, do you know whether any other company besides 
William A. Ruth did any work on the electrical sub contract? A. I don't. 

Q. Are you in position to know? A. I believe so, yes, sir. 

Q. To the best of your knowledge who furnished the electrical sub- 
contract? What firm? A. William A. Ruth. 

Q. How do you know this, Mr. Johnson? A. One reason, from the 
fact that payments were never made to any other electrical contractor. 
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We had a letter from Mr. Ruth also to the effect that he would finish 
that particular contract. : 
* x | * 

Q. Mr. Johnson, when we adjourned yesterday I was asking you 
about your knowledge of Boka Electrical Construction Company. Did 
you from time to time make out checks on behalf of the plaintiff payable 
jointly to William A. Ruth and others? A. I did. I made out checks 
jointly after we were approached by Mr. Ruth stating his financial condi- 
tion and that we would have to pay certain bills. 

* * | * 

Q. Mr. Johnson, there are certain figures on that ledger sheet 
that are circled with a pencil. Do you know what the significance of that 
is? A. Some of them represent the amounts of payments which were 
in excess of Mr. Ruth's original contract. | 

Q. Once again this is sort of repetitive: Did you make out checks 
payable jointly to Mr. Ruth and others before you knew he had financial 
trouble or after you knew he had financial trouble % ? A. Only after we 
knew he had financial trouble. 

cd * ! x 

Q. Do you recall when you received the first statement from the 
defendant Boka Electrical Construction Seay asking for money ? 
A. I don't recall the time, sir. 


Q. Can you approximate the time? A. It would have been some 
time subsequent to February, 1956. 
Q. Was this claim paid? A. No, sir. 


Q. Why was it not paid? 
* % | * 


A. We did not pay Boka Electric because in our opinion he could 
not certify vouchers under the terms of our bond. We had no direct 
contact with Boka at any time. | 

BY MR. PHILLIPS: 
Q. To your knowledge did Boka Electrical swply materials on 


this job? A. To my knowledge they did not. 
Q. To your knowledge did Boka Electric supply labor on this job? 
A. No, sir. 
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Q. Are you in position to know whether they have done so or not? 
A. Iam. | 
x * 
CROSS EXAMINATION 
BY MR. RYAN: 

Q. Mr. Johnson, when you are telling us that to your knowledge 
Boka provided no materials you don't mean to imply that as a fact Boka 
did not supply material? A. No. 

Q. But only that you do not know that they did? A. That is my 
answer. 

Q. And by the same token when you said to your knowledge you do 
not Know that Boka provided labor on the job, that, too, is something you 
are testifying to but you personally have no knowledge. A. That I have 

“no knowledge of. 


Q. How frequently did you go to the job during the course of con- 
struction, if at all? A. Possibly once a month. My line of work would 
not take me to the job except at infrequent occasions. 


* * % 


Q. I think you also told us yesterday, did you not, that to your 
knowledge Mr. Ruth completed this entire job? A. Yes, sir. 

Q. Isn't it a fact, Mr. Johnson, that contractors other than Mr. 
Ruth, and I have particular reference I think to the Coastal Company, 
took over part of Mr. Ruth's contract? A. To my knowledge, no, sir. 

Q. To your knowledge, or you have no knowledge? Which? 

A. My statement was to my knowledge they did not. We made payments 
to no one except Mr. Ruth, with this one exception. 

Q. But then you did make joint payments? A. Subsequently; after 
we learned of his financial difficulty. 

Q. Mr. Johnson, Plaintiff's Exhibit No. 3 shows on its face that 
starting February 16, 1956, you made joint payments to Standard Electric 
Time Company; Hunt Electric Company; Dominion Electric Supply Com- 
pany; Eliman Engineering Company; Maurice Electric Supply Company; 
Coastal Corporation; Westinghouse Electric Supply; and Whalen and 
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some kind of company. Those accounts were referred to along with an 
account of Boka in a letter directed to your company by Mr. Ruth of 
February 9, 1956, were they not, sir? A. That is right. 
Q. And all of those were paid with ae exception of the Boka 


account? A. Yes, sir. 
x * 


REDIRECT EXAMINATION 
BY MR. PHILLIPS: 
* * ! * 

Q. One further thing. I hand you Defendant's Exhibit No. 1 and 
ask you to turn to the part where Boka's claim ae set forth in that 
exhibit. A. Very well, sir. | 

Q. Is it your testimony that that letter was the first notice you 
had of any claim by Boka? | 


x 


A. Yes, sir. 
* * 
WILLIAM M. MILLER i 
was called as a witness by the Plaintiff, and being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. PHILLIPS: 
Q. Will you speak up, so we can all hear you, and tell the Court 


your name. A. William M. Miller. 
* * | * 


Q. What is your occupation? A. Iam connected with W. M. 


Chappell, Inc. with the office of secretary-treasurer. 
x *x i * 


Q. Did you arrange any details of a subcontract with Boka Elec- 
trical Construction Company? A. No. : 
* x : * 
Q. Were you present in Mr. Chappell's office in the summer of 
1955 when Mr. Ruth asked for his contract tobe assigned to Boka Elec- 
trical? A. Yes, sir. 
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Q. Do you recall what Mr. Chappell's answer was? A. He 
wouldn't agree to it. 

* cd 
CROSS EXAMINATION 
BY MR. RYAN: 

Q. Mr. Miller, who brought about that meeting? A. I think Mr. 
Ruth asked to come over -- he wanted to come over and see us. 

Q. And when he got there who was at the meeting? A. Mr. 
Chappell and I have adjacent rooms. We were both there. 

Q. Did you just overhear this or were you a participant in it? 

A. No, Mr. Chappell always calls me in on matters of that kind. 

Q. So you were in the meeting. A. Yes, sir. 

Q. Was there a discussion in that meeting about Mr. Ruth being 
in financial difficulty at this time? A. Yes, he was having some finan- 
cial trouble. 

Q. And did he tell you also at that time that he was arranging on 
this job to have Boka Electric come in and take over for completion ? 
A. No. He asked if he could do it, and we told him No, and so he agreed 
to carry on himself. 

Q. Did you have any discussion at any later date with Mr. Ruth 
about Boka being on the job? A. No, sir. After that decision was 
reached-- 

* 

A. No. 

BY MR. RYAN: 

Q. Did you have any knowledge in your office, Mr. Miller, that 
Boka was on the job? A. No. 

Q. Did you ever have such notice? A. No. 


Q. That is, not prior to receipt of some letters in eters of 
the next year. A. That is right. 


* * 


JOHN H. McKIBBEN 
was called as a witness by the plaintiff and being first duly sworn was 
examined and testified as follows: : 





21 
DIRECT EXAMINATION 
BY MR. PHILLIPS: 

Q. Would you speak up so we can all hear you and give the Court 
your name, please? A. John H. McKibben. 

* a * 

Q. What is your occupation? A. Superintendent for W. M. 
Chappell. 

* * * 

Q. Mr. McKibben, were you working in that capacity on the Hart 
Junior High School job for W. M. Chappell? A. Yes, sir. 

Q. What did your work consist of? Tell the Court what you did on 
the job. A. I am a superintendent for Mr. Chappell, and my job is to 
oversee the construction of the entire building. 

Q. Are you acquainted with the foremen of the subcontractors on 
that job? A. Yes, sir. 


Q. Do you do any business with them in the course of your duties? 


A. Nothing other than I do have the copies of the subcontracts, and of 


course I do have the authority to call them, I mean, for material. 
* x * 


THE WITNESS: I do have authority to call them for materials and 
men, that is correct. 
BY MR. PHILLIPS: 
Q. Do you recall the foreman for William A. Ruth, the electrical 
subcontractor? A. Yes, sir. 
Q. What was his name? A. Little. 
THE COURT: Do you remember his first name? 
A. I knew him as Nick. I do not recall what his actual name is. 
BY MR. PHILLIPS: 
Q. Was he the only foreman for William A. Ruth on that job, or 
do you recall? A. He was the only foreman. 
Q. Did there ever come a time when another company took over 
Mr. Ruth's contract on that job, to your knowledge.? A. No, sir. 
Q. Would you have*knowledge if another company had taken over 
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the electrical subcontract? A. Yes, sir. 
x a 
CROSS EXAMINATION 
BY MR. RYAN: 
* * * 

Q. As part of your general supervision for this job, on behalf of 
Chappell, did you have any personal supervision of electrical subcontracts ? 
A. Iam in charge of all phases of the work, yes, sir. 

Q. What were your duties in regard, so far as the electrical sub- 
contract was concerned? A. To oversee the installation of the work, 
primarily. That is basically the fact, to oversee the installation of it. 

* * * 
BY THE COURT: 

Q. Mr. McKibben, in your capacity as the superintendent were you 
on the job every day? A. Yes, sir. 

Q. And you were there all the working hours of every working day ? 
A. Yes, sir. 

Q. I believe you said, in answer to Mr. Phillips, that you knew the 
foreman for William A. Ruth. A. That is correct. 

Q. And that his name was Little. A. That is correct. 

Q. Was Mr. Little there every day? A. As far as I can remember 
he was, yes. 

Q. Do you remember when Mr. Little ceased to work there -- or 
I am going to reframe that question. Did he continue in charge of the 
electrical work until the electrical work was finished, or was there any 
change in who was the superintendent for the electrical subcontractor ? 


A. He was there, if I remember correctly, sir, until the time that we 
turned it over to the D. C. School Board. 
* a 
WILLIAM A.RUTH 
was called as a witness by the plaintiff, and being first duly sworn was 
examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. PHILLIPS: 

Q. Will you speak up so we can all hear you, and address your 
answers to the Court, and tell us your name? A. William A. Ruth. 

Q. What is your address? A. 3416 South Wakefield Street, 
Arlington. 

Q. What is your occupation? A. I am general manager of an 
electrical company. 

Q. Did you have your own company at one time? A. Yes, sir. 

Q. What was the name of that company? 

* * 

A. William A. Ruth. 

Q. Did you take on the electrical subcontract of the Hart Junior 
High School? A. I did. 

Q. Mr. Ruth, I call your attention to a meeting between yourself 
and the W. M. Chappell Company in the summer of 1955. Do you recall 
attending such a meeting? A. Yes. 

Q. Do you recall whether you asked for the meeting or Mr. 
Chappell's company asked for the meeting? A. I believe we asked for 
it, if it is the one I think you are referring to. | 

Q. Whom do you mean by "we?" A, Mr. Karpe of Boka Electri- 
cal Construction Company and myself. 

Q. Did Mr. Karpe attend? A. Yes, sir. 

Q. Where did this meeting take place? A. Mr. Chappell's office. 

* * * 

Q. Were there any other electrical subcontractors on the Hart 

Junior High School when you started it? A. No, sir. 


@. Your company had the sole electrical subcontract? A. Yes, 


aK * x 


Q. Did you ask them to allow you to assign your contract to Boka? 
A. I don't remember asking them about assigning it. They asked who 
was going to finish the school. 
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Q. And what did you tell them? A. I told them I was going to 
finish the school. 

Q. Who finished the school infact? A. I finished the school. 

Q. Did you give them a date at which time your firm that was 
going out of business would be merged or have some arrangement with 
Boka? A. I don't remember an actual date. 

Q. Had you and Boka agreed on a date at this time? A. Yes. 

Q. Did you tell W. M. Chappell that you had? A. Yes. 

Q. Ona date? A. I possibly did, although I don't remember. 

Q. Did they ask you to give them any information in writing con- 


firming this conversation? A. No, sir. 

Q. I show you Plaintiff's Exhibit No. 2 and ask you if this changes 
your answer in any way? A. (After examining Plaintiff's Exhibit No. 2) 
It does change it. I didn't realize that that had come up. 

Q. I will ask the reporter to read the question again. 

THE REPORTER (reading): "Did they ask you to give them any 


information in writing confirming this conversation?" 
A. I will change my answer to Yes. 
BY MR. PHILLIPS: 
Q. Did the letter you wrote to W. M. Chappell contain the truth 
as you understood it at that time? A. Yes. 
x * ok 
Q. Mr. Ruth, did your transaction with Boka ever take place ? 
A. Yes. I went out of business and went to work with Boka. 
Q. When? A. We started approximately the first of July. 
THE COURT: Of what year ? 
THE WITNESS: 1955. 
BY MR. PHILLIPS: 
Q. Was that before or after you talked with W. M. Chappell. 
A. That was before. 
Q. And when you say "We started", tell us what the two com- 
panies did. A. I was trying to go out of business, and Boka was 
endeavoring to build up a business, and from friendship with one of the 
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principals of Boka over a period of 20 years it was felt that it would be 
desirable if I went out of business and went to work with them to try to 
build up their business. | 

Q. What about building contracts that your company had? What 
was to be done with those? A. I was to finish them. 

Q. All building contracts? A. Yes, sir. 

a ad | % 

Q. What about the debts of your business ? Was Boka to pay those? 
A. No, sir. 

Q. What about the claims that you had coming in from other com- 
panies? Was Boka to buy those? A. No, sir. 

Q. Am I using the right term when I say "buy?" A. I understand 
the question. 

Q. Suppose you tell us what you thought the transaction was -- a 
merger, or a partnership, or a purchase? A. It was none of those. 

Q. At this time did you owe Boka Electrical any money? A. I 
don't believe so. 

Q. What about your employees? Were they to be discharged? 
A. No. As my work tapered off and finished we felt that Boka's work 


would build up and that we would make a transition of employees. 
Q. Is this what happened? A. Yes, sir. , 
Q. And you stated it started you thought in June, 1955? A. The 


first of July, 1955. 

Q. When was this period completed so that to your understanding 
your company no longer existed and Boka was the only company in the 
field? A. The first of July. 

THE COURT: Of what year? 

THE WITNESS: 1955. 

THE COURT: What about the building contracts that you had on 
hand ? 

THE WITNESS: I only had three to finish. 

THE COURT: And what was to happen to them ? 

THE WITNESS: I used Boka's men or material to finish them. 
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THE COURT: But you finished them yourself? 
THE WITNESS: Yes, sir. 
THE COURT: With Boka's men and material? 
THE WITNESS: Yes, sir. 
* 
BY MR. PHILLIPS: 
Q. During this time was your company still in existence or had 
Boka purchased it? 
THE COURT: He had no company, and he said he didn't. 
BY MR. PHILLIPS: 
Q. Iam sorry. Was your business still in existence? A. No, sir. 
THE COURT: He said, Mr. Phillips, he did the work with Boka's 
men and Boka's material. 
* 
BY.MR. PHILLIPS: 
Q. Mr. Ruth, at the conclusion of your project did you owe the 
Boka Electrical Construction Company money? A. Yes, sir. 
Q. What was that money for? A. That was for material and labor 
used on the Hart Junior High School. 
Q. Had you notified W. M. Chappell before that? A. Sir? 
Q. Had you notified the Chappell Company that you owed Boka 
money? A. Yes, sir. 
Q. I show you Defendant's Exhibit No. 1 and ask you to look at it; 
I don't want to test your memory, I think it may refresh it. 
THE COURT: No, you can't test his memory. 
MR. PHILLIPS: No, I am not trying to catch him. 
THE COURT: Ask the next question. 
BY MR. PHILLIPS: 
Q. Is that the written notice in which you notified W. M. Chappell 
you owed Boka some money? A. Yes, sir. 


Q. What was this money for, I ask you again, and ask you to look 


at the invoice attached. A. It was for labor and material used on 
Hart Junior High School. snd SE IV aaa 
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BY THE COURT: 
- Did you ever pay Boka for this? A. No, sir. 
- Was Boka ever paid? A. No, sir. 
- Were you paid for this material? A. No, sir. 


. Did Chappell pay you for this material? A. No, sir. 

. Well, did Chappell pay Boka, that you know? A. No, sir. 
x * * 
BY MR. PHILLIPS: 

Q. Drawing your attention to the check made jointly payable to 
you and other companies, did not the total amount paid to you and the 
other companies by W. M. Chappell exceed the amount of your contract ? 
A. I believe so. I do not have a final accounting of it. I believe it did. 

* * * 

Q. Mr. Ruth, at the time, or shortly thereafter, that Boka started 
replacing you, shall we say, in the electrical work, were you called upon 
to produce a list of your creditors, by Boka? A. I don't think so. 

Q. Did you submit a list or affidavit swearing to the number of 
creditors you had? 

* * K 

Q. Mr. Ruth, if you will examine Defendant's Exhibit No. 1 and 
turn to the items for Boka Electrical, I believe it is on page 7, sheet 7 -- 
A. Yes. 

Q. -- you will see a figure there of 5 percent for material that 
was owed by you to Boka Electrical. A. Yes, sir. 

Q. Why is the 5 percent figure on material there? Did they supply 
material or did they pay for material that you purchased? A. They 
either supplied or purchased it; they paid for it. 

* * 
CROSS EXAMINATION 
BY MR, RYAN: 

Q. Mr. Ruth, can you fix an approximate date when it was that 
you last employed any workmen to work on the Hart Junior High School 
job? A. Approximately the first of July. __ 
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Q. Of what year? A. 1955. 

Q. And from then until February, 1956, who hired and provided 
the labor used on the job in the electrical contract? A. Boka. 

Q. And who paid that labor? A. Boka. 

* x* 
REDIRECT EXAMINATION 
BY MR. PHILLIPS: 

Q. Mr. Ruth, you stated that Boka paid your payrolls. Did the 
Chappell Company ever pay any payrolls for you? A. Yes. 

Q. When? A. From about the early part of February until the 
finish of the job about the middle of April, 1956. 

cd * * 

Q. Mr. Ruth, in your deposition were you asked the following 
question on the occasion of September 20, 1956, and did you give the 
following answer: "Q Is this Social Security, insurance, and so forth, 
on payrolls you paid? A. It is on payrolls that Boka loaned me the 
money to pay."" Do you recall making that statement? A. I don't recall 
the statement but I believe the statement to be true. 

Q. You have testified that Boka paid those payrolls? A. Yes, sir. 

Q. Will you please explain to me and to the Court the difference 
between your statement that it was a loan and your statement that it 
was apayment? A. The payrolls were paid by Boka, and the payroll 
sheets are made up in gross, the gross earnings, with a deduction made 
for withholding tax and Social Security. That withholding tax and Social 

Security was also paid by Boka. 

* x % 

Q. Did Boka both lend you money to pay payrolls and then pay 
payrolls also? A. No, they paid those payrolls. 

Q. When you submitted to the D. C. Government your certified 


payrolls were they made out in your name or in the name of Boka 


Electrical? A. The payrolls that I paid were made out in my name, and 
the payrolls that was paid by Boka were also made out in my name as 
having been the employer. ; 


fo 


* a * 
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BY THE COURT: 

Q. This morning I believe that you testified that you finished this 
school job yourself. A. Yes, sir. 

Q. And this afternoon you testified, as I eae it, that after 
about July, 1955, Boka provided the labor and the material on this job. 
A. That is right. | 

Q. How do you reconcile those two answers ? A. I finished the 
job in that I personally supervised and personally followed the job and 
personally saw that it was brought to a conclusion. The idea of Boka 
furnishing the labor to me was like Westinghouse furnishing material or 
something else. In other words, I felt that I had finished the job. 

Q. In other words, it was your job but you got Boka to furnish you 
the labor? A. Yes, sir. 

THE COURT: I see. 

MR. RYAN: May I follow with one que stion ? 

THE COURT: Yes, indeed. 

RECROSS EXAMINATION 
BY MR. RYAN: 


Q. As a matter of fact, all the payments from people on this job 


were made payable to you, to William A. Ruth? A. Yes, sir. 
Q. And you in turn made payments on sour SEEEE ES with Boka ? 
A. That is right. 
Q. And that shows also on page 6 of Defendant's Exhibit No. 1? 
A. That is right. 
Q. You were given credit against your account with Boka for what 
you in return paid Boka? A. That is right. | 
x sd 
LAVENE HOOVER 
was called as a witness by the plaintiff, and being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PHILLIPS: 
Q. Will you speak up so we can all Bear you , please, and tell 
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the Court your name? A. Lavene Hoover. 
* * * 

Q. What is your occupation, sir? A. I am an inspector for the 
Department of Buildings and Grounds for the District of Columbia. 

Q. Are you familiar with the project known as the Hart Junior 
High School? A. Yes, sir. 

Q. Did you do any work on that project? A. Yes, sir. 

Q. What duties did you perform for the D. C. Government on that 
project? A. My duties were representing the District of Columbia in 
the construction of the project. I was on that project the last 70 percent 
of the time. I was on the project at completion. 

* x * 

Q. Do you know the electrical subcontractor on that job, sir? 
A. William Ruth. 

Q. To your knowledge did Mr. Ruth start the job? A. Yes, sir. 

Q. To your knowledge did his company finish the job? A. Yes, 
sir. 

Q. Did any other company replace Mr. Ruth by an assignment or 
any other way that you know of? A. Through no notice to me, sir, no, 
sir. This is my first knowledge of it today. 

x 2k % 

Q. In the performance of your duties, Mr. Hoover, how would you 
learn who the various subcontractors were? A. The Bacon-Davis Act 
requires payroll affidavits and certified copies of the payrolls of all 
workmen employed on the project to be submitted to the Government. 


As the District representative on that project it was my duty to check 


the payroll affidavits and the certified copies of the payrolls to ascertain 


if wages were being paid as was set forth in the minimum wage rates 
for that project. Consequently -- 
THE COURT: I think you have answered the question. Anything 
more ? 
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EVIDENCE ON BEHALF OF THE DEFENDANT. 

MR. RYAN: Call Mr. Matsumoto. | 

Thereupon | 

HISAO MATSUMOTO 
was called as a witness by the defendant and being first duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, RYAN: 

Q. Will you tell us your full name, and spel it? A. H-i-s-a-o 
M-a-t-s-u-m-o-t-o. ; 

* * ! * 

Q. What is your occupation? A. Iam primarily investigator for 
the District Unemployment Compensation Board. | | 

Q. In addition to that do you have other private employment ? 

A. Yes; accounting practice. 

Q. Asa part of that accounting practice I will ask you if you kept 
the books and records of account for Boka Electrical Construction Com- 
pany, the defendant in this action? A. Yes. 

Q. Did you keep those books and records during the interval from 
January 1, 1955, up to the present time? A. Yes. 

Q. Did there come a time in the keeping of those books and 
records that you became familiar with a job under Boka identified as 
the Hart Junior High School? A. Yes. 


Q. And will you tell us when it was that such job came on their 


books? A. I imagine around August. 
* * : * 
Q. And from August on did Boka employ persons and carry them 
on their payroll for Hart Junior High School? A. Yes. 
Q. Do the records reflect by whom those pereons were paid? 
A. By records you mean checks? 
Q. Yes. A. Yes. 
Q. And whose checks were they? A. Boka. 


Q. In addition to that I willask you at this time to look at 
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Defendant's Exhibits 2 through 8 and I will ask if the books and records 
of Boka indicate that those charges were made to Boka for material as 
indicated for the Hart Junior High School. A. Yes. 

Q. Did the books and records of Boka reflect that Boka paid those 
bills? A. That is right. 

Q. Do the books and records indicate that Boka had ever been 
reimbursed for those materials? A. No, sir. 

Q. If you will refer to page Sheet No. 7 of Defendant's Exhibit No. 
1, there is reflected thereon total amount of salaries paid to labor in 
connection with the Hart Junior High School by Boka; is that correct ? 

A. Yes. 

Q. Is that what that represents? A. Yes, sir. 

Q. There is also reflected thereon a credit against that by way of 
payment from William Ruth, is that right? A. That is right. 

* * * 

MR. RYAN: EH Your Honor please, the rest of our testimony 

would be merely cumulative. Defendant rests. 
* * 
EVIDENCE IN REBUTTAL ON BEHALF OF PLAINTIFF 

Thereupon 

VIRGIL B. JOHNSON, 
having been previously sworn, was recalled in rebuttal and testified 
further as follows: 
DIRECT EXAMINATION 
BY MR. PHILLIPS: 

Q. Mr. Johnson, in the course of your duties with W. M. Chappell, 
do you keep the certified payrolls that are forwarded on to the District 
of Columbia? A. Ido. 

Q. Do you have the payrolls on the William A. Ruth Company, 
the copies that were forwarded to the District of Columbia Government? 


A. I have. 
* * * 


Q. Mr. Johnson, did your office ever forward to the District of 
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_ Columbia Government any payrolls certified to by Boka Electrical Con- 
struction Company? A. No, sir. We never received any from 
Boka. 
* Q. Is your company required to forward certified payrolls to the 
D. C. Government? A. Copies of each payroll. 
Q. Do you require all subcontractors to forward them in? A. All 
subcontractors who perform work on the project. 
x x 
CROSS EXAMINATION 
BY MR. RYAN: 

Q. Mr. Johnson, the only person obliged to provide those state- 
ments to you is William A. Ruth, isn't that true? A. No, sir. 

@. Who else as an electrical contractor? Was there any other 
electrical contractor on this job obliged to provide you with such state- 
ments just identified? A. We had only the one electrical contractor but 
if an electrical contractor had some specialist in the electrical field to 

do some work then we would require payrolls from that man in 
the specialty field also. 

* a a 

THE COURT: I notice that all of these payrolls are had in the 
name of William A. Ruth, Electrical Contractor. I am referring to the 
payrolls, Plaintiff's Exhibit No. 4. From whom did you obtain them ? 

THE WITNESS: From the office of William A. Ruth. 

THE COURT: They were supplied to you weekly ? 

THE WITNESS: Weekly. 

THE COURT: And then what did you do with them ? 

THE WITNESS: They were furnished to us in typewriting. We 
retained the typewritten and forwarded the original of those, Your 
Honor, to the District Inspector on the job. 

* % 
RULING BY THE COURT ~ 

THE COURT: (Holtzoff, J.): The Court finds that/contract for 
the electrical work on the projectinvolved in this action was made by 
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the plaintiff, the prime contractor, with William A. Ruth as subcontractor. 
The Court further finds that William A. Ruth performed and completed 
the entire subcontract; that his subcontract was never assigned to the 
defendant or to anyone else, and that there was no contractual relation- 
ship between the plaintiff and the defendant. 
During the latter part of the period, while the project was in 


progress, Ruth, the subcontractor, formed some sort of an association 

with the defendant. The defendant then supplied labor and material to 

Ruth, the subcontractor, during the latter stages of the job, and paid 
some of the subcontractor's SETS way of taxes, and also 


performed some of the obligations by way offax returns. This was 
done by the defendant for the account of Ruth and not for the account of 
the plaintiff, because no contractual relationship, express or implied, 
arose as between the plaintiff and the defendant. Accordingly, the Court 
concludes that there is no obligation on the part of the plaintiff to make 
any payments to the defendant for anything that the defendant did or 
supplied by way of labor or material in connection with the performance 
of the electrical subcontract, because whatever relationship existed in 
that respect was between Ruth and the defendant. The only obligation on 
the part of the plaintiff so far as making payments was concerned was 
for the plaintiff to pay Ruth or make payments for the account of Ruth. 
Accordingly, declaratory judgment will be rendered in favor of the 
plaintiff, in accordance with the foregoing decision, a transcript of 
which will constitute findings of fact and conclusions of law. If, how- 
ever, the parties desire supplemental findings they may submit pro- 
posed findings. 

Counsel will please submit a proposed form of judgment. 
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QUESTIONS PRESENTED 


In the opinion of Appellee, the questions presented are: 


1. Where an action for a declaratory judgment has been pending 
for 22 months before trial, the appellant (hereafter called "Boka"') being 
fully cognizant that appellee (hereafter called "Chappell") was trying to 
_ defeat a claim by Boka for $11,221.35, and yet Boka offers only testi- 
mony of a bookkeeper that records were kept in a certain way, with no 
testimony from any corporate officer of Boka, and the evidence intro- 
duced clearly shows either a lender-status between a bankrupt sub- 
contractor and Boka, or a purchase not in compliance with the Bulk 
Sales Law, is Boka entitled to judgment against the prime contractor, 
Chappell ? 


2. Where the uncontradicted evidence is that Boka never had a 
contract with Chappell, that a request by a subcontractor to assign his 
contract to Boka was refused by Chappell, that to the knowledge of the 
management of Chappell and the Inspector for the District of Columbia 
no labor was supplied by Boka and Boka was not an approved materials- 
supplier, and there is no claim of prejudicial error by the trial court 
except an adverse decision, is there any evidence to justify a judgment 
against the prime contractor, Chappell ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,500 


BOKA ELECTRICAL CONSTRUCTION COMPANY , INC., 
Appellant, 


Vv. 


W. M. CHAPPELL, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee here, plaintiff below, W. M. Chappell, Inc. (hereafter 
called Chappell) was the general contractor on a building for the District 
of Columbia. The electrical subcontractor was William A. Ruth, a sole ‘ 
proprietor. (Pl. Ex. 1). Appellant here, defendant below, Boka Electri- 
cal Construction Company, Inc. (hereafter called Boka) claimed against 
Chappell's performance bond for labor and material. (J. A. 6). Chap- 
pell refused to pay because in fact Boka had provided no labor or mate- 
rial, either to Chappell or to,the-electrical_subcontractor, but had only 
provided’mofiey to Ruth, the subcontractor. (J. A. 5-6). 
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The work commenced in early 1955 (Pl. Ex. 4) and proceeded 
smoothly until Ruth suffered financial problems about half way through 
the construction, and asked Chappell to permit Ruth to assign his con- 
tract to Boka. Chappell refused and asked Ruth to confirm in writing that 
he, Ruth, would finish the work. (Pl. Ex. 2, J. A. 11-12, 14, 19-20, 23-24, 
Appellee's App. 3). This was done, and Ruth continued alone to do the 


work until February, 1956, when the Treasury Department levied on Ruth's 
bank account and Boka's lending to Ruth came to light. (Def. Ex. 1, J. A. 
14-15, 19, 26, Appellee’s App. 2-3). This was the first time the name of 
Boka arose as a creditor of Ruth, according to undisputed testimony of 

the president (J. A. 14), the secretary-treasurer (J. A. 20) and the busi- 
ness manager of Chappell (J. A. 17), as well as the bankrupt, Ruth (J. A. 
26). Chappell paid all the claims listed on Def. Ex. 1 except Ruth's debt 

to Boka (J. A. 18-19), thus overpaying (Pl. Ex. 3) the amount of the sub- 
contract (Pl. Ex. 1, J. A. 17, 27), and even paying Ruth's employees 

(J. A. 28). 


To forestall a lawsuit by Boka harmful to Chappell's credit, the 
latter filed Civil Action No. 2655-56, seeking a declaratory judgment that 
Boka was not liable to Chappell. (J. A. 2). In its answer Boka failed even 
to counterclaim, although it later filed a separate action embracing the 
same dispute, Civil Action No. 482-57, which has been stayed pending the 
outcome of this appeal. The trial court granted judgment for appellee in 
an oral opinion from the bench at the close of the testimony, which oral 
opinion constituted the Court's Finding of Fact and Conclusions of Law. 


SUMMARY OF ARGUMENT 
I 

Assuming that the bonding statute in the District of Columbia pro- 

tects suppliers of labor or materials on any contract level, Boka is en- 
titled to nothing under Chappell's bond. The evidence shows that at best, 

Boka was an unsecured lender seeking cover under the umbrella of the 
solvent general contractors. bond;.at-worst, aparticipant ina saleor | 

‘ senna, Bape 
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transfer in violation of the requirements of the Bulk Sales Law, and there- 
fore "conclusively presumed fraudulent and void."" (Appellee's App. 1). 


Chappell met the burden of proof by testimony that there existed 
no contract with Boka, no valid assignment to Boka, that Boka was un- 
known on the project to the District of Columbia Inspector, and that 
Ruth's construction foreman continued as such until the project was 
completed. It gave evidence that it would have known about Boka from 
submissions of material for approval by the District of Columbia and 
from notarized payrolls, and the only payrolls it received in accordance 
with the governing statute were those of Ruth. This state of affairs was 
confirmed by Ruth. 


Boka's sole testimony was from a part-time bookkeeper, that 
Boka paid some charges" for material" and "to labor", for which Boka 
had not been reimbursed. It produced bills from bona fide materialmen 
and suppliers to itself; evidence only that Boka paid out money. A pur- 
ported payroll was discussed but was never even introduced in evidence. 
This probably demonstrated wisdom by counsel, for Ruth's fifty-seven 
notarized weekly payrolls were introduced by Chappell and the duplica- 
tion would have been apparent. 


Equally convincing with the witnesses and evidence produced by 


Chappell were the witnesses not produced by Boka.: Not a single corpo- 
rate officer testified. This decision can only have been made to avoid 
cross-examination about the true nature of the concealed sale or transfer 
between Ruth and Boka. 


I : 

Assuming arguendo that the Court found that Boka provided labor 
and materials, the facts are clear that Boka did not provide them to 
Chappell. Failure so to do is failure to come within the protection of 
the bond. 
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ARGUMENT 


APPELLANT DID NOT SUPPLY LABOR AND MATERIALS 


Assuming arguendo that statutes for contracts with the United 
States and with the District of Columbia are similar in bond protection, 
the ruling of the trial court was correct. 


This case was litigated in the most advantageous posture for Boka 
and most disadvantageous for Chappell. Chappell had the burden of 
proof. It had the problem of proving negatives; that there existed no con- 
tract entitling Boka to recover, nor any workman who could testify that 
he had labored on this project for Boka, nor any supervisor who could 
testify that so many feet of electrical wiring or lighting fixtures were 
shipped from Boka to the project. While Boka had no initial burden of 
proof, at the close of Chappell's prima facie case rebuttal became 


necessary. 


Chappell proved that it had a subcontract with Ruth (Pl. Ex. 1); it 
never subcontracted with Boka (J. A. 11) nor with anyone else for the 


same work; its president refused to agree to assign the contract to Boka 
(J. A. 12, 19-20, Appellee’s App. 3); Chappell would have known if Boka 
had supplied materials through the materials-approval required by the 
District of Columbia (J. A. 13); Chappell knew that labor was supplied by 
Ruth only, by reason of the notarized payrolls made necessary by statute 
(J. A. 96-97); the foreman for the work remained the same throughout 
construction (J. A. 21), and the District of Columbia inspector on the job 
knew of no company that replaced Ruth (J. A. 30). Chappell refused to pay 
because Boka neither performed work (J. A. 12, 15, 18, 21-22, 36-37, 43, 
Appellee's App. 3-4) nor supplied material to the project. (J. A. 20-21). 


What rebuttal did Boka attempt ? Not a single corporate officer 
of Boka testified. Boka showed only, by the testimony of a part-time 
bookkeeper (J. A. 31), that Boka paid some charges ‘for material" and 
"to labor" (J. A.-32), for which Boks, has not bee been SESS Tet: This 
was supported by Defendant's Exhibit 2 through’ 8. Chiappelidoesn't~ 
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question that Boka lost money, but Boka had no protection for money 
losses under a construction bond. It is as logical to argue that a finance 
company or a bondholder has the protection of a labor-and-materials 
bond when it provides money to a subcontractor that is not repaid. 


Did Boka cast doubt upon Chappell's case by testimony elicited 
upon cross-examination? The most helpful testimony came from Ruth, 
the actual subcontractor, who was spasmodically a sole proprietor 
(J. A. 23), an employee of Boka (J. A. 24), a subcontractor using "men 
or material" of a sub-subcontractor (J. A. 25-26), or a borrower from 
Boka (J. A. 28). Mr. Ruth's testimony, standing alone and untarnished 
by Mr. Ruth's loose descriptions of events (J. A. 28-29), seems to indi- 
cate that Boka provided both labor and materials to the project, with Ruth 
as a ‘front' (J. A. 25-26, 28, 29). But the documentary evidence shows 
that Boka provided only money or credit to Ruth. Defendant's Exhibit 1, 
sheet 6 and 7 (J. A. 5-6) tabulates "material paid by Boka", "expenses 
paid by Boka", and "payrolls paid by Boka". (Emphasis supplied). De- 
fendant's Exhibits 2 through 8 are charges by: | 


General Electric Supply Company 
Graybar Electric Company 
Lyons Electric Supply Company 
Lyons Electric Supply Company 
Noland Company 

Noland Company 

Noland Company 


all bona fide materialmen and suppliers. They are bills to Boka; Boka 
provided only money to them for their supplies. A party arranging 
credit or making payments for a subcontractor can point to no case 

or statute granting him bonded protection. 


As to the labor, the fifty-seven notarized payroll records, as 


supplied to the District of Columbia in compliance with an Act of Con- 
gress (J. A. 30), consecutively numbered and dated, show Ruth as the 
“employer”. If there were other workmen, there would have been other 
payrolis. A purported _payroll’ of Boka we was, discussed but was never 
introduced. in evidence. The trial court could have tives this no weight. 
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Further, Mr. Ruth's self-contradicting testimony shows, depend- 
ing on how the question was asked, that he "used Boka's men or material 
to finish them [contracts]" (J. A. 25), but the men were "on payrolls that 
Boka loaned me the money to pay". (J. A. 28). Further, "the payrolls 
that were paid by Boka were also made out in my name as having been 
the employer," (J. A. 28), and Ruth honestly admitted his contract had 
been overpaid (J- A. 27). 


Boka now seeks by interpretation of words to misconstrue the 
Findings of Fact against Boka's claim, as orally delivered from the 
bench. All of the exhibits introduced by Boka show only that money was 
supplied by Boka, and that legitimate materialmen and suppliers billed 
Boka. Boka urges that the Court's findings of fact create a similar legi- 
timate status for Boka. Perhaps a more accurate finding by the Trial 
Court would have been "The defendant then paid for labor and mate- 
rials .. ."‘or "The defendant then made available labor and materials 

_ .° The Trial Court correctly reasoned that Boka failed to bring itself 
within the protection of the statute in any manner, by its failure to rebut 
the overwhelming evidence of Chappell, so the exact nature of Boka's 
activities need no judicial determination. If this was error, it was harm - 
less. Rule 61, FRCP (Appellee’s App. 1-2). 


In light of the foregoing, it is inconceivable that the trial court 
made a finding that Boka had in fact supplied labor and material to any- 


one. 


APPELLANT DID NOT SUPPLY LABOR AND MATERIALS 
TO APPELLEE 
If it be determined that a favorable finding was indeed made as 
contended by Boka, then Boka still failed to prove that labor and mate- 
rials were supplied to the prime contractor. This the statute requires. 
While a remedial statute may be liberally construed, it must be 


>. ag, MeO, eecarenen tt mre ae, Mins 
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ambiguous before it requires judicial construction. 1 This statute is 
clear. " . . . such contractor or contractors shall promptly make 
payments to all persons supplying him or them with labor or material 

. .”’ The proof is clear that Boka never Supplied Chappell with any- 
thing but a claim. 


CONCLUSION 
The judgment of the court below should be affirmed. 
Respectfully submitted, 


GORDON ALLISON PHILLIPS 


1329 E Street, N. W. 
Washington 4, D. C. 


Attorney for Appellee 


Of Counsel: 
Watkins & Rea 
Munsey Building 
Washington 4, D. C. 


1 Jewis v. U.S., 23S. Ct. 513, 92 U. S. 618. "Where the language of a 
statute is transparent and its meaning is clear, there is no need for con- 
struction when there is nothing to construe. " : 


Wilbur, Secretary v. U. 8., ex rel, Wold Co., 30 F. 24871, 58 App. _D. C. 347, 
"In our view, the . . . actis free from ambiguity,..and’éffect should be given 


to its plain terms, *Ruleés of statutory construction are never used to create, 
but only’to remove, a doubt. " (Cases cit. ) : 





Record Appendix 
Page Page 


Statutes and Rules Involved: 
Title 28-1701, District of Columbia Code, 884 
Title 28-1702, ibid., 885 of: eV thes? atize 
Title 28-1703, ibid., 886 snl aie eekiete 


Rule 52(a), Federal Rules of Civil Procedure 
Rule 61, Federal Rules of Civil Procedure 
Rule 13(a), Federal Rules of Civil Procedure 


Excerpts from Transcript of Proceedings: 
Witnesses: 


William A. Chappell 
Direct . 
Cross 





1 


APPENDIX FOR APPELLEE 


STATUTES AND RULES INVOLVED 
Title 28-1701, District of Columbia Code, 884 | 


"It shall be the duty of every person A 
shall .. Se aera any . . . merchandise 
in bulk . . . to demand and receive from the 
vendor . . . a written statement, under oath, 
containing the names and addresses of all the 
creditors . . . together with the amount of 
indebtedness due or owing... ." 


Title 28-1702, ibid., 885 


"After having received . . . the written 
statement, under oath . . . the (vendee) shall 

- in good faith notify or cause to be noti- 
fied, . . . each of the creditors of the vendor 

. Of the proposed purchase . . . and when- 
ever any person shall purchase any . . . mer- 
chandise in bulk . . . without also having 
notified or caused to be notified all the credi- 
tors . . . such purchase, sale or transfer 
shall . . . be conclusively presumed fraudu- 
lent and ‘void. WY : 


Title 28-1703, ibid., 886 


"Any sale or transfer of . . . merchan- 
dise . . . whenever thereby substantially the 
entire business or trade . . . shall be sold or 
conveyed .. . shall be deemed a sale or 
transfer in bulk . 


Rule 52(a), Federal Rules of Civil Procedure 


. Findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall 
be given to the opportunity of the trial court to 
judge the credibility of the witnesses . . . ."' 


Rule 61, Federal Rules of Civil Procedure 


"No error .. . or defect in any ruling or 
order or in anything done or omitted by the 
COUF es, .£™ts, ground fo¥ granting a” new trial 
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or . .. for vacating, modifying or otherwise 
disturbing a judgment . . . unless refusal to 
take such action appears to the court incon- 
sistent with substantial justice. The court at 
every stage of the proceeding must disregard 
any error or defect in the proceeding which 
does not affect the substantial rights of the 
parties." 


Rule 13(a), Federal Rules of Civil Procedure 


"A pleading shall state as a counterclaim 
any claim which at the time of serving the 
pleading the pleader has against any opposing 
party, if it arises out of the transaction or 
occurrence that is the subject matter of the 
opposing party's claim .. .” 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


a * 


WILLIAM A. CHAPPELL 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PHILLIPS: 
* * * 

Q. Did there come a time when your company learned that Mr. 
Ruth was having money difficulties? A. Yes. 

Q. When was that, to the best of your recollection? A. To the 
best of my recollection, and we have records here that show, it was 
February of 1956. 

Q. Did you pay Mr. Ruth? A. All the payments except a few that 
were made jointly to some materialmen. 

THE COURT: Will you repeat that, please ? 

THE WITNESS: The payments was made to Ruth with the excep- 
tion of a few when he found out he was in difficulty; he owed some 


material bills, then-the checks were made jointly. 
m ul a aa = 
* ac #0. aft atte 
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CROSS EXAMINATION 
BY MR. RYAN: : 
* * * 
23 Q. You had heard prior to this conversation with Mr. Ruth that 
he, Mr. Ruth, was in financial difficulty, hadn't you? A. No, sir. 
Q. You had not received any notices of tax liens prior? A. No, 


Q. Had you received any bills or notices of accounts from Ruth's 


suppliers? A. No, sir. : 
* * ee. 
Q. He told you then he was going to complete it under that name. 
(Reading) 'As explained to you, Iam in the process 

of terminating my contracts and fulfilling my obligations. 

It has been considered mutually beneficial that I associate 

with Boka Electrical Construction Company, Inc., and 

future projects will be taken under that association.” 

Had he discussed with you as an incident of writing this letter 
that he planned to bring Boka onto your job? A. He asked my permission 
to bring him in. 

THE COURT: What was your answer? : 

THE WITNESS: He asked my permission to bring Boka in as an 
associate. My answer was No. | 

BY MR. RYAN: | 

Q. Well, now following that conversation with Ruth, and your 
answer to him telling him No, did you shortly thereafter go to the job 
and see any new personnel on the job? Did you ever see Mr. Karpe? 
Do you know Mr. Karpe, who is here? A. To the best of my knowledge : 
I never seen Mr. Karpe on the job. | 

Q. Did you see any new personnel? A. No. 

Q. In the form of mechanics or materialmen? A. The foreman 
who started the job, who was the only one I paid any attention to when I 
went on the job as: far eae know, Stayed there and-eompleted it. We have 
payrolls*here showing the names of the people. You ace construction 
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people fluctuate. They are not all there, the same men, all the time. 


@. There came a time in the early part of around February 1956 


when you were definitely advised that Boka was on the job and had money 
coming to him, weren't you? A. I never was advised that Boka was on 
the job. 


4569-19-34 








